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OPINION and ORDER

TURNER, Judge.

Thi s case i nvolves contract clains against the United States.
In 1990, the Farnmers Hone Admnistration (FmHA) awarded to
plaintiff a series of ten indefinite-quantity services contracts
for the nowi ng and nai nt enance of properties owned by the FnHA in
vari ous counties throughout Florida. Plaintiff contends that the
contracts had "guaranteed m ni nunt cl auses whi ch required paynents
to hi mwhen no services were ordered. Defendant contends that the
contracts contained no obligation for paynent when services were
not performed; defendant also asserts the affirnmative defense of
accord and satisfaction. A trial was held in Gainesville, FL, on
February 13-14, 2001; after post-trial briefing, final argunment was
conducted on Septenber 21, 2001. W conclude that plaintiff is
entitled to judgnent in the principal anobunt of $8,998. 16.

I
Al t hough this case i nvol ves ten separate contracts, except for



itens particular to specific counties (e.g., nunber of properties,
nunber of acres held in each area and price), the contracts are
i denti cal . Consequently, as was done at the trial, see Tr.
(2/13/01) at 108-09, we hereafter refer to Contract 60-421-E-1-
C0058 (" C0058" or "the Chipley contract") as representative of the
terms found in each contract.® DX 202/49-102.

In July 1990, FnHA began to seek proposals on ninor
mai nt enance and now ng/ bush hoggi ng services for vacant FnHA farm
properties located in ten counties in Florida between COctober 1,
1990 and Septenber 30, 1991. DX 202/59. Each proposal provided an
estimated nunber of FnmHA properties in that county, along with an
esti mated nunber of acres for nmowi ng. DX 202/68. |In August 1990,
plaintiff Wade Howel |, a sole proprietor doing business as Howel |
Construction, submtted offers for services in the ten counties.
DX 202/ 59. On Septenber 17, 1990, Betty C. MMirtry, the
Contracting Oficer (CO, accepted these offers and awarded to
plaintiff the ten contracts at issue. DX 202.

Section B.2 (the Price Schedule) of each contract is a
docunent partially created by the CO and conpl eted by an of feror
The CO woul d estimate t he nunmber of properties to be covered by the
contract in each county, as well as the total nunmber of acres each
contract represented.? Tr. (2/13/01) at 53-54 (Browning). Then,

The major terns that differ anmong the ten contracts are as
fol | ows:

Contract # Ar ea Properties Acr es Estimated Price
C0053 Bl ount st own 1 9 $ 1,558
C0058 Chi pl ey 6 797 $11, 914
Q0059 Leesburg 2 46 $ 2,002
C0060 Li ve Qak 2 275 $ 4,750
Q0061 Mar i anna 6 500 $ 8, 350
C0062 Plant City 4 53 $ 2,536
0063 Qui ncy 3 521 $ 7,702
C0064 Tal | ahassee 4 920 $12, 940
C0066 Hol mes/ Boni fay 8 1719 $23, 428
C0067 Br onson 6 340 $ 6,430

’These figures were arrived at using FnHA Form 1955-62, a
Request for Contract Services for Custodial/lnventory Property or
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an offeror would fill in the price bid for each of the services
listed on the Price Schedule. Tr. (2/13/01) at 52-53 (Browning).
The CO then accepted an offer based on the Price Schedul es
submtted, and the Schedul e of the wi nning offeror becanme part of
the contract. Tr. (2/13/01) at 63-64 (Browning).

During the contract year (Cctober 1, 1990 through Septenber
30, 1991), nowi ng services were ordered on five properties covered
by three of these contracts, one property under Contract @0058
(Chipley), two properties under C0060 (Live Oak) and two properties
under C0063 (Quincy). Tr. (2/13/01) at 103-04 (Howell); DX 202/ 63,
202/ 168, 202/ 318.

After the close of the contract vyear, plaintiff becane
convinced that defendant owed him for potential services that he
had not been called upon to perform On August 7, 1992, plaintiff
submtted an invoice in the anmpbunt of $93,288 for services he
believed were called for in the remaining seven contracts wth
respect to which he was not called upon to perform any services.
DX 210/ 3-9. In that invoice, plaintiff claimed that he was
entitled to an anmpbunt equaling one "lnitial Service"® for each
property and two nowi ngs for the total acreage |listed in Section
B.2 of the contracts when awarded. *

On Septenber 22, 1992, COMMirtry wote to plaintiff refusing
paynment on the invoice as submtted but stating that "in Section

Program Servi ces submtted by a County Supervisor to the FnHA
of fice awarding the contracts. Tr. (2/14/01) at 229 (MLeod); DX
201.

5An "Initial Service" is a first-tine inventory, inspection
and clean-up of a property. It is typically perfornmed if a
residence is |ocated on the property, but it is not always
necessary. Tr. (2/13/01) at 158-59 (Howell).

‘Later, plaintiff expanded his claimof entitlenment to
paynment for services not perforned by including potentia
addi ti onal services under the three contracts pursuant to which
some nmowi ng was ordered and perforned, |ess the anmbunt he was
paid for the services actually perforned. DX 217.
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1.3, the CGovernnment established that it would order a m ninmm
guantity ...." DX 209/ 2. CO McMurtry calculated the required
m ni mums as follows: C0053 (Bl ountstown), $200; C0059 (Leesburg),
$200; 0061 (Marianna), $1,000; C0062 (Plant City), $200; C0064
(Tal | ahassee), $1,000; C0066 (Bonifay), $2,000; and C0067
(Bronson), $500, for a total of $5,100. DX 209. No explanation
for the nethodol ogy used to cal cul ate such m ni mrum guar ant ees has
been provi ded. The CO stated that she was "prepared to approve and
to process a claimfor those mninmumdelivery quantities that are

guaranteed wunder the above noted contracts.” DX 209/ 2.
Thereafter, on April 9, 1993, plaintiff submtted an invoice for
$5, 100, on which he marked "per Ms. MMrtry instructions." DX

210/ 2. In response, a U S. Treasury check in the amount of $5, 100
was issued to and cashed by plaintiff. DX 211/5.

At trial, defendant nmmintained that this paynent of $5, 100
represented the satisfaction of an agreenent between the parties to
settle all of plaintiff's claims under the ten contracts. Tr.
(2/13/01) at 27-31. Plaintiff denied that he had ever agreed to
accept $5,100 as paynent in full for the $93,288 he invoiced to the
governnment in August 1992. PI. Br. (7/30/01) at 8-10.

On Decenber 16, 1997, plaintiff filed the conplaint initiating
this case, claimng $135, 249.40 representing the anmounts invoiced
to the FnHA i n August 1992 on the seven contracts for which no work
was performed, plus the estinmated additional anount due under the
three contracts for which nowi ng had been ordered, |ess the $5, 100
that he had al ready been paid. DX 217.

II

A standard now ng-service contract format, in use by the FnHA
for several years, fornmed the basis for these contracts. Tr.
(2/13/01) at 51 (Browning). For the 1990-91 contract year, a new
provision, C. 7, was added to the contract. Tr. (2/13/01) at 85-86
(Howell). Section C 7 provided: "Additional nmowing of the farm
acreage wll be decided by the COR [Contracting Oficer's
Representative] but shall not be less than twice during the 12-
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nmont h contract period." DX 202/71. According to the testinony of
plaintiff, CO McMurtry inserted this provision because in prior
years, not all CORs would order at |east two now ngs per year of
each property, and adding this provision would ensure that a
m nimum |evel of caretaking service was perfornmed for each
property. Tr. (2/13/01) at 85-86 (Howell). Bot h wi t nesses who
were enployees of FnmHA agreed that sem -annual nowi ng was the
mnimumrequired to naintain the property. Tr. 57 (Browning); Tr.
288 (McLeod).

The contracts purported to be "indefinite-quantity"” contracts,
i ncorporating FAR cl ause 52. 216-22. DX 202/86. Section |.3 stated:

(a) This is an indefinite-quantity contract for the ...
services specified, and effective for the period stated,
in the Schedul e. The quantities of ... services
specified in the Schedul e are estimates only and are not
pur chased by this contract.

(b) Delivery or performance shall be nade only as
authorized by orders issued in accordance with the
Ordering clause. The Contractor shall furnish to the
Governnment, when and if ordered, the ... services
specified in the Schedule up to and including the
quantity designated in the Schedule as the "maxinmm"
The Governnent shall order at |east the quantity of
services designated in the Schedule as the "m ni mum"

DX 202/ 86.

Interestingly, there are two portions of the contracts | abel ed
"Schedul e. " First, Part | of each contract is called "The
Schedul e,"” and includes Sections A, B, C E F, G and H DX
202/ 59, 202/66. Sections B.1 and B.2 collectively are called the
"Price Schedule."” DX 202/66. Section B.1 states:

The Contractor/Oferor shall provide the services
described in Section C, Statement of W rk, of this
solicitation at a fixed price specified in B.2 for the
County(s) specified in B.2 and in Section C

Quantities established in B.2 are estimates, only.

DX 202/ 66.



As di scussed above, section B.2 is a two-page docunent that
was conpl eted by the CO (for solicitation) and the contractor (for
bi ddi ng) . The first page lists, anong other things, (1) the
esti mated nunber of properties that FmHA owned within the county
covered by that contract, (2) the estinmated total nunber of acres
that FnHA owned within the area covered by that contract, and (3)
the contractor's price for each service listed, including Initia
Services (at $450 per property), Bushhoggi ng/ Mowi ng (at $12 per
acre), and M scel |l aneous Services (at $11 per hour, up to $1, 000
per property). DX 202/ 68. The second page of B.2, also called
"2nd Addendum " was witten entirely by plaintiff. Tr. (2/13/01)
at 103 (Howell). It represents changes sought by plaintiff from
the standard contract ternms and was ultimately accepted as part of
each contract. The addendumi ncludes a provision stating: "If | ess
than forty (40) acres per tract, a mninum of $500.00 per tract
unl ess arranged with CO R " DX 202/69

At the heart of this dispute is the proper interpretation of
sections B.1, B.2, C7, and 1.3 of the contracts. Plaintiff
contends that he is entitled to be paid for one Initial Service and
two now ng/ bushhoggi ng servi ces on each property listed in section
B.2 of each contract. Def endant contends that plaintiff is
entitled to no additional paynment, as section B.2 represents only
estimated services and there was no guaranteed mninum in the

contracts.
III
A
Def endant enphasi zes section 1.3 of each contract, which

clearly states that the agreenent is an "indefinite-quantity"
contract, as well as the long-standing |egal requirenent that an
indefinite-quantity contract state an ascertainable m ninmm
quantity in order to make the contract valid. Def. Br. (7/16/01)
at 19-20; willard, Sutherland & Co. v. United States, 262 U. S. 489
(1923); cCoyle’s Pest Control, Inc. v. Cuomo, 154 F.3d 1302 (Fed.
Cir. 1998); Mason v. United States, 222 Ct. O . 436, 615 F.2d 1343
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(1980) . Def endant argues that because section |.3 says "[t]he
Governnent shall order at least the quantity of ... services
designated in the Schedule as the 'mninmum " and because there is
no provi sion of the contracts clearly marked "Schedul e" that states
a clear mninum quantity of services that nust be ordered, the
seven contracts under which no services were ordered are invalid
and unenf orceabl e. Tr. (2/14/01) at 250-51 (MLeod); Def. Br.
(7/16/01) at 19-22.

Plaintiff agrees that no specific definition of the anbunt of
the mnimumis made in the contracts. Pl. Br. (4/16/01) at 1.
However, plaintiff argues that section C 7 of the contracts
provides: "Additional nowi ng of the farmacreage wll be decided
by the COR but shall not be less than twice during the 12-nonth
contract period."™ PI. Br. (4/16/01) at 9; DX 202/ 71.

Plaintiff asserts, on the basis of this provision, that C 7
requires two nmowi ngs annual ly and that because an Initial Service
is usually performed before the first nowi ng, each contract calls
for, as a mninum one Initial Service and two now ngs of each
property listed in section B.2 of each contract. W disagree.

Al t hough section C. 7 is anong the provisions designated as
"The Schedule” on the face sheet (Standard Form 33) of each
contract, DX 202/59, this section is not expressly designated as a
"m ni nunt as apparently contenplated in section 1.3(b) of each
contract, thus precluding a finding that the mnimumis to be found
in that section. Furthernore, we note that in each of the three
contracts for which a nowing was ordered, no Initial Service was
ordered. DX 202/63, DX 202/168, DX 202/318. This fact undercuts
plaintiff's argunment that he is entitled to be paid for an Initia
Servi ce on each property.

Def endant argues that the "Schedule" referred to in section
|.3(b) is located at Part |, sections A & B, and that "[n]either
section designates a m ninum quantity of services to be ordered.™
Def. Br. (7/16/01) at 20. Although we disagree with defendant's
assertion that the "Schedule"” is limted to Part |, sections A&B



-- the face sheet of each contract, see, e.g., DX 202/59, indicates
that "The Schedul e" includes sections A, B and C (as well as E
through H) -- it is true, as noted above, that section C 7 does not

expressly desi gnate such second nowi ng as a "m ni munf' as apparently
contenplated in section |.3(b) of each contract.

Further, even under plaintiff's interpretation, a contractor
would be entitled to conpensation for a second nmow ng under a
particul ar contract only if the FmHA had i ssued a task order for an
earlier nowing. Thus, section C. 7 could not be relied upon as the
guaranteed mninmumin the seven contracts under which no services
wer e order ed.

We nust decide whether the omssion of a clearly expressed
"mni munf neans that seven of the supposed contracts are
unenforceable for lack of a m nimumguarantee or if sonmething el se
may supply that requirenent. Further, with respect to the three
contracts under which sone work was ordered, we nust resolve
whether plaintiff is entitled to additional conpensation for work
not performed.

B

There is a general principle of contract |aw that "[w] hen the
parties to a bargain sufficiently defined to be a contract have not
agreed with respect to a termwhich is essential ...," a court nmay
supply that mssing term Restatenent (Second) of Contracts 8§ 204
(1981). No court, to our know edge, has deci ded the application of
section 204 to indefinite-quantity contracts in which the parties
have failed to state a mninmum quantity term yet otherw se
expressed a clear intention to obligate thenselves. Thus, we
believe that this is a case of first inpression concerning
application of section 204 in these circunstances.

Section 204 states in full: "Wen the parties to a bargain
sufficiently defined to be a contract have not agreed with respect
toatermwhich is essential to a determ nation of their rights and
duties, atermwhich is reasonable in the circunstances i s supplied
by the court.” Restatenent (Second) of Contracts 8§ 204 (1981).
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Before a court can supply a mssing essential term however, it
must find that the parties have, in fact, entered into a contract,
as comment a to section 204, states: "This section states a
principle governing the legal effect of a binding agreenent.”
Rest at ement (Second) of Contracts 8 204 cnt. a (1981). Thus, we
must first determ ne whether an indefinite-quantity agreenment can
be enforceable despite the lack of an ascertainable m ninmm
guantity termwhere the witten agreenent clearly states that the
buyer must order "the quantity of ... services designated [in the
agreenent] as the "mninmnum'" DX 202/ 86.

In an indefinite-quantity contract, the buyer agrees to
purchase and the seller agrees to supply whatever quantity of goods
or services the buyer chooses to purchase fromthe seller. The
buyer is not obligated to purchase all of its requirenments fromthe
sel l er. However, it has long been stated in case law that the
buyer nust be obligated to purchase a mnimumquantity in order for
the agreenment to be enforceable. "Wth indefinite quantity
contracts ... the buyer's pronise specifically is uncertain, and
such a contract would fail for |ack of consideration if it did not
contain a mninumquantity term" Torncello v. United States, 231
. d. 20, 28, 681 F.2d 756, 761 (1982) (citing willard,
Sutherland & Co. v. United States, 262 U.S. 489 (1923)); Mason v.
United States, 222 Ct. O. 436, 443 n.5, 615 F.2d 1343, 1346 n.5
(1980). In addition to sufficient consideration, courts have
required "nmutuality" in indefinite-quantity contracts, or that
real, not "illusory," prom ses be exchanged. Wwillard, Sutherland
& Co., 262 U. S. at 493; Coyle’s Pest Control, Inc. v. Cuomo, 154
F.3d 1302, 1306 (Fed. Gir. 1998).

On  occasion, courts have sought to "save" otherw se
"unenforceabl e" contracts by interpreting them as requirenents
contracts. Crown Laundry and Dry Cleaners, Inc. v. United States,
29 Fed. d. 506, 517 (1993). Here, we are dealing with indefinite-
guantity contracts (expressly so defined on their face, DX 202/ 86)
whi ch cannot plausibly be interpreted as requirenents contracts.
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Unquestionably, the <contracts at issue lack a clearly
ascertai nable m ni nrum quantity term However, because this case
can be distinguished fromwillard and its progeny, we concl ude t hat
the seven contracts for which no services were ordered are
enf or ceabl e. After explaining how the parties' bargain here
constitutes a "binding agreenent,"” as required for a court to
supply a missing essential term we will conplete our application
of section 204 by supplying terns “"reasonable in the
ci rcunst ances. "

C
Courts have declared indefinite-quantity contracts without a
m ni mum quantity term unenforceable primarily for "lack of
consi deration.”™ Wile concepts of consideration have not always
been wuniform current usage seens to have settled on the
Rest atenent's "bar gai ned-f or exchange" definition of
consi deration.?® Sone have argued that the consideration

requirenent is "designed primarily to protect the prom sor from
being conpelled to perform donative promses.” 2 Corbin On
Contracts 8 5.2 (1995).

St at ed anot her way, consideration in the formof a bargai ned-
for exchange is sinply evidence that the prom see's expectation of
performance is reasonable, and not disingenuous reliance on the
words of a non-serious and unwilling promsor. This is consistent
with the views of other commentators who have argued persuasively
that consideration serves an evidentiary function, that is, it
denonstrates the parties' nutual intent to be bound and that a
prom se was actually made. 1d. (citing Aiver W Hol nmes, Jr., The
Common Law 253-59 (1881)). Thus, if consideration serves primarily
an evidentiary function, anindefinite-quantity contract shoul d not

The Restatenment provides that "[t]o constitute
consideration, a performance or a return prom se nust be
bargai ned for," that is, "sought by the prom sor in exchange for
his prom se and ... given by the prom see in exchange for that
prom se."” Restatenent (Second) of Contracts 8§ 71(1) & (2).
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be decl ared unenforceable for lack a mninum quantity term where
sufficient alternative evidence is presented to denonstrate that
the parties have otherwise made a bargained-for exchange of
prom ses and i ntended to be bound. W find that in this case there
is sufficient evidence to show that the parties intended to be
bound and, indeed, presumed that they were.

D

Here, plaintiff and defendant did nmeke a bargained-for
exchange of prom ses, despite the | ack of a stated m ni rumquantity
term Defendant prom sed to order some guaranteed m ni numquantity
of services in exchange for plaintiff's promse to stand ready to
performthe services covered by the contract. DX 202/71, 202/ 86.
Furthernore, the cautionary and evidentiary functions of a
bar gai ned-for exchange were enhanced here by the fornmal bidding
process conducted by the parties. The parties would not have taken
the pains to engage in the formal bidding process -- in which they
recogni zed that a guaranteed m ni rumwas essential for the type of
contract expressly contenplated, DX 202/57 & 86 -- had they not
i ntended to enter into binding agreenents.

Additionally, each <contract contains a clear, express
provi sion that indicates defendant was obligated to order sone
guaranteed m nimum quantity of services. DX 202/86. Section |.3
recites the | anguage of FAR 52.216-22 stating that the governnent
isrequired to "order at | east the quantity of supplies or services
designated in the Schedule as the "mininmum ." DX 202/86. Section
|.3 apparently provided a key basis for the parties' nutua
under st andi ng t hat def endant was obligated to order, and plaintiff
obligated to supply, sone guaranteed m ni numquantity of services.
Pl. Br. (4/16/01) at 6; Def. Br. (7/16/01) at 19-20.

Finally, the parties' conduct is evidence that they believed
to have entered into enforceable contracts with some mninum
guarantee. The government's belief that it had entered into an
enforceable agreenent is denonstrated by a neeting between CO
McMurtry and plaintiff during the post-award stage, at which CO
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McMurtry adnoni shed plaintiff that the contract called for himto
be on site within 72 hours after the i ssuance of a work order. Tr.

(2/13/01) at 156-57 (Howell). Furthernore, the parties' nutua

belief that the contract contai ned a m ni numguarantee i s supported
by plaintiff's trial testinony, Tr. (2/13/01) at 80-84 (Howell),

and CO MMurtry's acknow edgnment of the requirenent and exi stence
of a guaranteed mnimumin two letters, as well as in a nmenorandum
to her file.® Al of this evidence denonstrates that the parties
made a bargai ned-for exchange of prom ses and that the parties

clear intent was to be bound to sone m ni mum guar ant ee.

E

Having found a bargained-for exchange of prom ses and
sufficient evidence to denonstrate an intent on behalf of the
parties to be bound, we nust address the conclusion reached in
earlier cases that indefinite-quantity contracts |acking a m ni num
quantity termare unenforceable for lack of "mutuality." willard,
Sutherland & Co. v. United States, 262 U S. 489, 493 (1923);
Coyle’s Pest Control, Inc. v. Cuomo, 154 F.3d 1302, 1306 (Fed. Cir.
1998); Donald G Gavin, Government Requirements Contracts, 5 Pub.
Cont. L.J. 234, 240-44 (1972).

When it is said that a contract fails for lack of nutuality,
it is another way of saying that a promse is "illusory," that is,
that the maker of a promise has in no way obligated hinself or
placed any limtation on his freedomof choice whether to perform

A letter, witten by CO McMirtry to M. Howel|l on Septenber
22, 1992, stated: "I amprepared to approve and to process a
claimfor those mninmumdelivery quantities that are guaranteed
under the ... contracts.” DX 209/2. On Novenber 2, 1996, CO
McMurtry wrote a nmenorandumto her file which stated: "Each
contract was an indefinite delivery, indefinite quantity with a
m ni rum guarantee.” DX 218. Finally, in an Cctober 2, 1995
|l etter to Eunice Luke, Assistant Regional Attorney, USDA, CO
McMurtry wote that "[t]he contracts in question were indefinite
delivery, indefinite quantity wi th m ni nrum guarantees,” and
"USDA- FHA owes M. Howel | several thousand dollars for m ninmum
guarantees ...." DX 230/1.
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Torncello v. United States, 231 CG. O . 20, 28, 681 F.2d 756, 761
(1982); Mason v. United States, 222 C. O . 436, 443, 615 F.2d
1343, 1346 (1980). Because we believe that willard and Coyle's can
be sufficiently distinguished fromthis case, and that defendant's
freedom of choi ce was not unconstrai ned, we find that the parties
agreenent is not "illusory,"” and is, therefore, enforceable.

The coal supply contract at issue in willard specifically and
clearly stated that the governnent was not "obligated to order any
specific quantity." Wwillard, Sutherland & Co. v. United States,
262 U.S. 489, 493 (1923). Since the Suprenme Court decided
willard in 1923, however, Congress authorized promul gati on of FAR
52.216-22 ("indefinite-quantity clause") which nust be included in
the government's indefinite-quantity contracts and requires the
government to order "the quantity of supplies or services
designated ... as the "mninunm ." 48 C.F.R 52.216-22 (1983).

Here, the contracts contained the FAR-mandated indefinite-
quantity clause, obligating defendant to order some m niMmum
guantity of plaintiff's services. DX 202/ 86. Thus, the
governnent's duty to order services was not entirely unconstrai ned
as it was in willard. Accordingly, it cannot be said that the
contracts suffer the sanme lack of nutuality that doonmed the
willard contract.

The contract in Coyle's, as in willard, did not contain the
FAR- mandat ed indefinite-quantity clause, even though Coyle's was
decided well after the clause was adopted in 1983. Coyle’s Pest
Control, Inc. v. Cuomo, 154 F.3d 1302, 1306 (Fed. Cr. 1998). Not
only was the FAR | anguage absent from the Coyle's contract, but
there was no evidence that the parties in Coyle's even intended to
enter into an indefinite-quantity contract, |let al one secure sone
guaranteed m ni num obl i gati on. In fact, the Coyle's plaintiff
argued that the court should have construed the parties' agreenent
as a requirenents contract. Coyle’s Pest Control, Inc., 154 F.3d
at 1305. Here, the contracts not only contain the FAR i ndefinite-

- 13 -



quantity clause, but the evidence discussed above further

denonstrates that the governnent and plaintiff intended to enter

into indefinite-quantity contracts with some guaranteed m ni mum
Finally, we cannot view defendant's prom se here as being

entirely "illusory." If a promse is said to be illusory when
there are no limtations on the promsor's freedom of choice
whet her to perform then defendant's prom se here was not illusory.

Were defendant's obligation entirely unconstrained, CO MMirtry
woul d not have repeatedly recogni zed t hat the governnent was bound

to order services in the amount of a "guaranteed mninmum" DX
209/ 2, 218, 230/1. Despite the lack of a stated m ni mum quantity
term we cannot find that the contracts here were "illusory" when

it is clear that the contracts did not give defendant the freedom
to order nothing fromplaintiff, but instead obligated defendant to
order a "mni mum"

Having found an agreenent sufficiently defined to be a
contract, we nust continue the application of section 204 to supply
a mssing essential term in order to determne the rights and
duties of the parties.

v

Section 204 provi des that where parties to a bi ndi ng agr eenent
have not agreed to an essential term "a termwhich is reasonable
in the circunmstances” my be supplied by the court. Restatenent
(Second) of Contracts 8§ 204 (1981). |In supplying a term coment
d of section 204 says that "the court should supply a term which
conports with conmmunity standards of fairness and policy rather
than analyze a hypothetical nodel of the bargaining process."
Rest at enent (Second) of Contracts 8§ 204, cnt. d (1981).

For the reasons stated below, we find that a m ni numquantity
term that is reasonable in these circunmstances is $1000 per
contract for each of the seven contracts for which no work was
ordered, except the Bonifay contract, for which the guaranteed
m ni mum found by the COis $2000. DX 209.

Courts have not only held fast to the | ong-standing rul e that
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an indefinite-quantity contract nust state a mnimumquantity term
but also to the requirenent that the stated m ni numbe nore than a
nom nal anount. Travel Ctr. v. Barram, 236 F.3d 1316, 1319 (Fed.
Cir. 2001); Tennessee Soap Co. v. United States, 130 . d. 154,
158, 126 F. Supp. 439, 441 (1954) (superseded by statute as stated
in Gatoil (U.S.A.) v. Washington Metro. Area Transit Auth., 801
F.2d 451 (D.C. Cir. 1986)). The courts' concern with nom nal
quantity, mninmmguarantees is based primarily on the notion that
the mninmum nust reflect a nutuality of obligation. W are
precluded here from inquiring whether a stated mininmum is non-
nom nal as these contracts lack a stated mninmnum and we have
addressed the nutuality i ssue above. Nonethel ess, the non-nom na
requi renent is instructive in our application of section 204 as to
t he adequacy of the term we should supply as the m ni num

In supplying this mssing, essential term we initially focus
on COMMirtry's Septenber 22, 1992 letter addressed to plaintiff,
whi ch identified what she supposed to be the ni ni rum guar ant ee for
each of the seven contracts for which no work was ordered. DX 209.
The al l eged m ni nuns ranged from $200 to $2000. I1d.

For the three contracts where CO McMiurtry awarded $1000 or
nore -- CO061 (Marianna), $1000; C0064 (Tallahassee), $1000; and
C0066 (Bonifay), $2000 -- we find no reason to nodify her findings
concerning the respective m ninmum guarantees. Because these
amount s are non-nonm nal and are reasonabl e in the circunstances, we
find them to be the mninmm guarantees under the Marianna,
Tal | ahassee, and Bonifay contracts, respectively.

However, for the remaining four contracts where CO McMurtry

awarded |esser anpbunts -- (C0053 (Blountstown), $200; (0059
(Leesburg), $200; 00062 (Plant City), $200; and C0067 (Bronson),
$500 -- we regard these anpbunts as nomi nal and, consequently,

unsati sfactory. The purported m ni mumguarantee for each of these
four contracts, not nore than a few hundred dol |l ars, woul d not have
conpensated plaintiff for the costs associated with his obligation
to stand ready to perform services upon short notice. Tr.
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(2/13/01) at 91-92 (Howell); DX 202/66 (8 B.1) & 202/70, 71 (88
C.5-C. 7). Nor would such |ow guarantees adequately recognize
plaintiff's inability to "engage in other enploynent which is
i nconpatible with the [contractor's] duties" under each contract.
DX 202/82 (8 H.5). In supplying the mssing essential term for
these four contracts, a greater, non-nom nal anount |ikely would
have been set as the guaranteed m ni num

W believe that $1000 per contract for Bl ountstown, Leesburg,
Plant City and Bronson is an anount that is reasonable and nore
closely resenbles the non-nom nal, guaranteed mninum that the
parties woul d have supplied in the circunstances. A $1000 m ni mum
guar antee seens appropriate considering that (1) plaintiff would
not have received any anount | ess than $500 on any gi ven contract,
pl us a second cutting (again, at no | ess than $500), had an initial
wor k order for nmow ng been issued, DX 202/69, and (2) $1000 nore
closely represents the maxi mum the governnment |ikely would have
been willing to pay where plaintiff stood ready to perform but no
wor k was or der ed.

Accordingly, we find that plaintiff is entitled to the
guar ant eed m ni mum of $2000 on the Bonifay contract and $1000 on
each of the six remaining contracts for which no work was ordered,
for a total of $8, 000. See Mid-Eastern Indus., Inc., ASBCA No.
53016 (Nov. 16, 2001); Delta Const. Int'l, Inc., ASBCA No. 52162,
2001-1 B.C.A. (CCH) ¥ 31,195 (Nov. 16, 2000). This sum nust be
reduced by the $5,100 which plaintiff has already been paid based
on the CO s understanding of the m ninum guarantees in the seven
contracts, |leaving a bal ance due of $2,900.

\'

Next, we turn to defendant's affirmati ve def ense of accord and
sati sfaction. Def endant argues that the $5,100 paynent that
followed CO McMurtry's Septenber 22, 1992 letter to M. Howell
represents an accord and satisfaction of any clainms regarding the
seven contracts referenced therein. DX 209; Def. Br. (7/16/01) at
10-17. As with all affirmative defenses, defendant bears the
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burden of proving accord and satisfaction.

The evidence presented by defendant at trial shows that CO
McMurtry wote a letter dated Septenber 22, 1992 that rejected
paynment on invoices that plaintiff had previously submtted for
services that were never ordered. DX 209. The letter indicates it
was intended to be sent by "Certified Return Receipt Miil,k"
referencing a receipt nunber P404570686. DX 209. Def endant ,
however, offered no proof beyond testinony of routine office
practice that the letter was ever nmiled to, or received by
plaintiff. Defendant did not produce the receipt, and plaintiff's
uncontradicted testinony was that he had not received the letter,
or at least had no nmenory of having received the letter. Tr
(2/13/01) at 169-71, 178 (Howell).

These facts, standing al one, would be sufficient to support a
finding that plaintiff did not receive the letter. However, on
April 9, 1993, plaintiff submtted to COMMrtry an invoice in the
anmount of $5,100, the precise anount stated in her letter that she
was willing to pay plaintiff wupon submission of a claim
Furthernore, plaintiff had witten upon the invoice " per Ms.
McMurtry instructions.” DX 210/ 2. Plaintiff's actions in
conformty with the letter's directives would counterbal ance the
evi dence that he did not receive the letter but for the fact that
the plaintiff submtted the invoice nearly six nonths after the
date of the letter and his testinony, again uncontradi cted, that he
subnmitted the invoice pursuant to a neeting with COMMrtry. Tr.
(2/13/01) at 179 (Howell).

Plaintiff testified that during this neeting, CO MMrtry
instructed himto fill out the invoice in order to receive paynent
on anmounts he mai ntai ned were still owed. Tr. (2/13/01) at 179-180
(Howel I ). Defendant did not rebut the fact that this neeting took
place, nor did it offer any evidence that settlenent discussions
occurred at this nmeeting. Accordingly, we conclude that plaintiff
did not receive CO MMirtry's letter and, consequently, that no
accord and satisfaction occurred.
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Even if we were to assune that plaintiff received the letter
of Septenber 22, 1992, the terns of the letter do not indicate that
acceptance of the $5, 100 woul d constitute settlenent in full of al
clainms plaintiff then had agai nst defendant. DX 209. The letter
(1) acknow edges receipt of plaintiff's invoices for the seven
contracts for which no work was ordered, (2) rejects paynent of
each, (3) acknow edges that a m nimum guarantee was included in
each contract, (4) determ nes the m ni num anount payable for each
contract, a total of $5,100, (5) directs plaintiff to file a claim
for $5,100 and (6) infornms plaintiff of his right to follow
"Di sputes Act" procedures if he disagreed with her determ nation.
DX 209. Further, the letter indicated that the Contracting Oficer
will "restore funds ... to cover any subsequent claim that
[plaintiff] mght prepare under the 'Disputes Act'." DX 209/ 2.
Viewwng the letter in its entirety, we fail to see how it
constituted an agreenent to settle his claimin full.

Should there be any remaining doubt that no accord and
satisfaction occurred, CO McMurtry's own letters and menorandum
witten after Septenber 22, 1992 fail to confirm and in fact
contradict, any notion that she had reached a settlenent wth
plaintiff. In a May 23, 1994 letter to plaintiff's counsel, CO
McMurtry indicated that plaintiff had been paid for all work, but
she did not characterize this paynent as having been made in
satisfaction or settlenment of plaintiff's clainms on contracts for
whi ch no work was ordered. DX 213.

In an Cctober 2, 1995 letter to Eunice Luke, Assistant
Regi onal Attorney, USDA, CO MMirtry wote, in conplete
contradiction to the governnent's position that she had reached a
settlement with plaintiff, that "USDA- FnHA owes M. Howel | several
t housand dol I ars for m ni numguarantees and for work perforned for
whi ch he would not bill us.” DX 230/1. It was not until Novenber
2, 1996 that CO McMurtry characterized the paynent of $5,100 to
plaintiff as "settlenment” on the contracts for which no work was
perfornmed. DX 218/ 2. However, this characterization was made in
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a menorandumfor her own case file and, thus, does not convincingly
suppl ant her earlier-comuni cated position that plaintiff was stil
owed noney for m ni nrum guar ant ees.

Def endant al so i ntroduced a copy of the cancel ed check of My
7, 1993 in the anobunt of $5, 100. DX 211/5. Def endant ar gues,
wi t hout further supporting evidence, that acceptance of this check
conpl eted an accord and satisfaction of plaintiff's clainms. For
reasons al ready stated, we disagree.

Finally, we note that typically in the governnent-contract
setting, settlenents of clainms are acconpani ed by formal rel eases.
I n many i nstances such a rel ease precedes or acconpani es paynent of
the claim No such rel ease was ever presented in relationto this
case. Although it is not necessary to have a fornal signed rel ease
to constitute accord and satisfaction, there nust be sone
indication that both parties acknow edged they were settling a
claim with an agreenent and paynent (or other performance) that
extingui shed the claim No such agreenent has been proven in this
case. Accordi ngly, we conclude that defendant has not proved
accord and satisfaction of plaintiff's clains.

VI

Finally, plaintiff asserts entitlenent to damages for the
three contracts for which a nowing was ordered, i.e., 0058
(Chi pl ey), C0060 (Live Cak) and C0063 (Quincy).

During the contract year (Cctober 1, 1990 through Septenber
30, 1991), now ng services were ordered on five properties covered
by these three contracts, one property under Contract @0058
(Chipley), two properties under C0060 (Live Gak) and two properties
under C0063 (Quincy). Tr. (2/13/01) at 103-04 (Howel |); DX 202/ 63,
202/ 168, 202/318. The total acreage nowed by plaintiff on these
five properties, as evidenced by the task orders issued under each
respective contract, was 566.8 acres.’ DX 202/63, 202/168,

‘According to the task orders, under Contract C0058
(Chipley) plaintiff nowed 132.4 acres belonging to a M. Tommy
Peel , under Contract CO0060 (Live Qak), 225 acres belonging to a
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202/ 318.

Plaintiff seeks paynent for an Initial Service and two now ngs
on each property estimated at the tinme of contracting, |ess the
amount he was paid for performng the single nowings. W find no
support for this interpretation. Section C. 7 states that
"[a]ldditional nowing of the farm|[acreage] wll| be decided by the
COR but shall not be less than twi ce during the 12-nonth contract
period." DX 202/71. Wile we do not accept plaintiff's argunent
that this provision provided a mandatory m ni nrumof two now ngs for
each property in the contracts, we do accept his argunent that this
provision requires a second nowing if a first nmowi ng was ordered
and perfornmed. Accordingly, as to the five tracts totaling 566.8
acres that plaintiff nowed once during the contract year, we
conclude that plaintiff is entitled to collect the contract price
of $12 per acre, less plaintiff's potential costs avoi ded because
he did not actually performthe work.

For a determ nation of the proper damages payable for these
three contracts we nust determne plaintiff's cost-savings.
Plaintiff testified that it cost 30 to 50 cents per acre for
equi pnment and nobi |l i zati on expenses and about 30 cents per acre for
fuel. Tr. (2/13/01) at 96 (Howell). W found plaintiff to be a
credible witness and conclude that he is entitled to the agreed-
upon $12 per acre less 80 cents per acre for the savings resulting
from not actually performng the second now ngs. However, this
cost-savings calculationis inconplete. A cost-savings calculation
of 80 cents per acre for acreage nowed once in the Chipley, Live
Cak and Quincy contracts does not account for the conplete cost of
transporting, maintaining, and runni ng his bush-hoggi ng and now ng
equi pnent. Plaintiff's estimted cost-savings of 80 cents per acre
shoul d be increased $50 per tract nowed to nore accurately reflect

M. Thomas Bailey, as well as 80 acres belonging to a M. NMaxwel |
Leppec, and under Contract C0063 (Quincy), 30.2 acres bel ongi ng
to Getna Farm and 99.2 bel onging to Rubey Headquarters. DX
202/ 63, 202/168, 202/ 318.
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his true cost-savings. Accordingly, we find that plaintiff is
entitled to $11.20 per acre, |less $50 for each of the five tracts
for which nowi ng services were ordered.

Plaintiff nowed five tracts one tine each, totaling 566.8
acres. For this plaintiff should be paid $11. 20 per acre (a total
of $6,348.16), less $50 for each of the five tracts for which
services were ordered (a total of $250) for a total damage award of
$6, 098. 16 for the three contracts under which work was ordered (the
contract price for five "second nowi ngs" less plaintiff's cost
savings realized by not perform ng the services).

VII

In principal sum the net total award to which plaintiff is
entitled under all ten contracts is $8,998. 16, consisting of $2, 900
i n m ni mum guar ant ees renai ni ng due under the seven contracts for
whi ch no work was ordered and $6, 098. 16 renmi ni ng due wi th respect
to the three contracts under which work was ordered.

Based on the foregoing, it is ORDERED t hat judgnent be entered
in favor of plaintiff in the principal amunt of $8,998.16, plus
interest as provided in 41 U S.C 8§ 611 from Septenber 6, 19928 to
date of paynent.

Pursuant to RCFC 54(d), costs shall be allowed to plaintiff
("the prevailing party").

Janes T. Turner
Judge

8The parties concur that the COreceived plaintiff's claim
(docunentation satisfying the witten-clai mrequirenent of 41
U S.C. §8 605(a) for each of the ten contracts involved in this
case) not later than this date. Tr. (9/21/01) at 18-109.
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